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A retired Coast Guard officer’s applica- 
tion for waiver of his debt to the United 
States arising out of overpayments of 
military retired pay is denied, where it 
appeared that he was furnished with 
written notice that his normal net monthly 
pay entitlement was $1,440, but he was 
actually paid $ 1 , 6 0 0  per month and failed 
to report the discrepancy. Under the 
governing provisions of statutory law, a 
grant of waiver of a debt arising out of 
overpayments of military pay may not be 
allowed if there is an indication that the 
concerned service member either knew or 
should have known that an error existed, 
and failed to take appropriate corrective 
action. 

Commander Milton J. Stewart, United States Coast Guard 
(Retired), requests reconsideration of the denial by our 
Claims Group of his application for a waiver of his debt to 
the United States in the amount of $30,398.91 arising out of 
overpayments of military retired pay he received between 
April 1976 and May 1984. In light of the facts presented, 
and the applicable provisions of law, we sustain the denial 
of waiver. 

Background 

Commander Stewart retired from the Coast Guard in 1975 
after completing more than 30 years of active duty with the 
Navy and the Coast Guard. He then began drawing military 
retired pay based on the rate of active duty basic pay to 
which he had been entitled immediately before his 
retirement. 
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I n  October 1975 Congress enacted t h e  "Tower Amend- 
ment"l /  t o  a l l e v i a t e  t h e  so-called "retired pay i n v e r s i o n "  
problem, w h i c h  h a d  been created by t h e  f ac t  t h a t  fo r  several  
y e a r s  upward  Consumer P r i c e  Index  ad jus tments  t o  m i l i t a r y  
re t i red p a y  h a d  occurred i n  g r e a t e r  amounts and a t  greater 
f r e q u e n c y  t h a n  increases i n  a c t i v e  d u t y  m i l i t a r y  b a s i c  pay. 
T h e  r e s u l t  of t h i s  was t h a t  many of t h o s e  who remained on  
ac t ive  d u t y  a f t e r  b e c o m i n g  e l i g i b l e  f o r  retirement were 
l o s i n g  retirement pay. T h e  Tower  Amendment p r o v i d e d  a n  
a l t e r n a t e  m e t h o d  of c a l c u l a t i n g  m i l i t a r y  r e t i r e d  pay based, 
n o t  o n  t h e  a f f e c t e d  service members' ac tua l  retirement d a t e ,  
b u t  r a t h e r  o n  t h e i r  e a r l i e r  e l i g i b i l i t y  f o r  retirement. 

Seve ra l  m o n t h s  a f t e r  t h e  e n a c t m e n t  of t h i s  amendment, 
t h e  Coast G u a r d  r e c o m p u t e d  Commander S t e w a r t ' s  r e t i r e d  p a y  
under  t h i s  a l t e r n a t e  me thod  a n d  t h e n  s e n t  h im a s i n g l e - p a g e  
d o c u m e n t  c a p t i o n e d :  

"RETIRED PAY RECOMPUTATION WORK SHEET 
BASED ON THE RETIRED PAY I N V E R S I O N  LEGISLA- 
TION (TOWER AMENDMENT)." 

T h i s  document c o n t a i n e d  i n f o r m a t i o n  a d v i s i n g  h im t h a t  h i s  
r e t i r e d  p a y  h a d  Seen r e c a l c u l a t e d  o n  t h e  b a s i s  of h i s  
O c t o b e r  1972  r a t e  o f  a c t i v e  d u t y  b a s i c  pay w i t h  s u b s e q u e n t  
Consumer  P r i c e  I n d e x  a d j u s t m e n t s .  The  d o c u m e n t  t h e n  
p r o v i d e d  t h e  f o l l o w i n g  i n f o r m a t i o n :  

"YOUR March 1 9 7 6  RETIRED P A Y  INCLUDES THE 
ADJUSTED RETIRED PAY I N  THE AMOUNT OF $227 .18  
(GROSS), FOR THE INCLUSIVE PERIOD 7 OCTOBER 
1975  (EFFECTIVE DATE OF LEGISLATION) TO 
29  FEBRUARY 1976.  

"YOUR MONTHLY GROSS ADJUSTMEIJT I S  $ 4 7 . 3 3 .  

- l /  S e c t i o n  8 0 6  of t h e  D e p a r t n e n t  o f  D e f e n s e  A p p r o p r i a t i o n  
Authorization A c t ,  1 9 7 6 ,  P u b l i c  L a w  94 -106 ,  O c t o b e r  7, 
1975, 89 S t a t .  531, 538-539 ,  m e n d i n g  10 U.S.C. 
5 1 4 0 1 a .  
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"YOUR MARCH 1976 RETIRED PAY YOUR APRIL 1976 
WILL BE: (NEW NORMAL) RETIRED 
A f t e r  CPI increase PAY WILL BE: 

A f t e r  CPI i n c r e a s e  

TAXABLE GROSS $1,968.69 
GROSS 1,968.69 
FEDERAL TAX 339.80 
ALLOTMENTS 28.30 
SBP 
RSFPP 
SUNDRY 
NET $1,600.59 

$1,741.51 
1,741 -51 
272.60 
28.30 

$1,440.61" 

Commander Stewart r e c e i v e d  r e t i r e d  p a y  f o r  t h e  month of 
March 1976 i n  t h e  n e t  amoun t  of $1,600.59. As indicated i n  
t h e  d o c u m e n t ,  t h i s  amoun t  i n c l u d e d  t h e ,  a d d i t i o n a l  r e t i r e d  
p a y  ( b a c k p a y )  t h a t  was d u e  t o  h im f o r  t h e  p r e v i o u s  5 months .  

T h r o u g h  a d m i n i s t r a t i v e  error ,  h o w e v e r ,  
Commander S t e w a r t ' s  new n o r m a l  n e t  r e t i r e d  p a y  was n o t  
r e d u c e d  t o  t h e  amount  o f  $1,440.61 i n  A p r i l  1976, as t h e  
d o c u m e n t  i n d i c a t e d  i t  s h o u l d  h a v e  b e e n .  I n s t e a d ,  h e  con- 
t i n u e d  t o  r e c e i v e  r e t i r ed  p a y  i n  t h e  f o l l o w i n g  m o n t h s  i n  t h e  
n e t  amoun t  o f  $1,600.59. M o r e o v e r ,  when s u b s e q u e n t  Consumer 
Pr ice  I n d e x  a d j u s t m e n t s  were made i n  h i s  r e t i r ed  p a y ,  t h e  
e r ror  was n o t  detected a n d  those a d j u s t m e n t s  were made o n  
t h e  b a s i s  of p e r c e n t a g e  i n c r e a s e s  i n  t h e  e r r o n e o u s  r a t e  of 
p a y .  Coast G u a r d  o f f i c i a l s  e v e n t u a l l y  d i s c o v e r e d  t h e  error 
i n  1984 i n  t h e  c o u r s e  of a random a u d i t .  They  t h e n  deter- 
mined  t h a t  Commander S t e w a r t  h a d  b e e n  o v e r p a i d  i n  t h e  t o t a l  
amoun t  of $30,398.91 b e t w e e n  A p r i l  1976 and  May 1984. 

Commander Stewart  a p p l i e d  f o r  a w a i v e r  of t h e  r e s u l t i n g  
claim a g a i n s t  h i m .  H e  i n d i c 3 t e d  t h a t  h e  h a d  n o t  b e e n  aware 
of t h e  error .  He h a s  s u g g e s t e d  t h a t  h e  a l s o  had n o  reason 
to  b e  aware o f  t h e  e r ror  because h i s  a c t i v e  d u t y  career had  
b e e n  i n  t h e  a reas  of s u r f a c e  o p e r a t i o n s  and  m a r i n e  i n s p e c -  
t i o n s ,  a n d  h e  had no  e x p e r i e n c e  o r  e x p e r t i s e  i n  p a y  mat te rs .  
H e  h a d  n e v e r  u n d e r s t o o d  t h e  "Tower Arnendment," n o r  d i d  h e  
u n d e r s t a n d  t h e  d o c u m e n t  h e  h a d  been s e n t  i n  1976 c o n c e r n i n g  
t h e  a d j u s t m e n t  of his re t i red  p a y  because of t h a t  amend- 
men t .  He f u r t h e r  i n d i c a t e d  t h a t  r e q u i r i n g  him t o  r e f u n d  t h e  
o v e r p a y m e n t s  h e  had  r e c e i v e d  wou ld  c a u s e  f i n a n c i a l  h a r d -  
s h i p .  I n  a d d i t i o n ,  h e  s u g g e s t e d  t h a t  i f  h e  was n e v e r t h e l e s s  
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f o u n d  l i a b l e  i n  t h e  matter, t h e n  h i s  r e p a y m e n t  ob l iga t ion  
s h o u l d  be l i m i t e d  t o  10 percent of t h e  t o t a l  amoun t  s i n c e  
t h e  Coast G u a r d  h a d  c a u s e d  t h e  error a n d  s h o u l d  bear t h e  
p r i m a r y  r e s p o n s i b i l i t y  f o r  it. 

Our  C l a i m s  G r o u p  d e n i e d  h i s  app l i ca t ion  f o r  a w a i v e r ,  
and  h e  h a s  r e q u e s t e d  f u r t h e r  r e v i e w  a n d  r e c o n s i d e r a t i o n  o f  
t h e  matter. 

A n a l y s i s  a n d  C o n c l u s i o n  

S e c t i o n  2774 of t i t l e  10, U n i t e d  S t a t e s  Code, a u t h o r -  
i z e s  t h e  Comptroller G e n e r a l  t o  w a i v e  t h e  claim o f  t h e  
U n i t e d  S t a t e s  a g a i n s t  a member o r  f o r m e r  member of t h e  
u n i f o r m e d  s e r v i c e s  a r i s i n g  o u t  o f  a n  e r r o n e o u s  paymen t  of 
p a y  o r  a l l o w a n c e s  i f  c o l l e c t i o n  "would  be a g a i n s t  e q u i t y  and  
good c o n s c i e n c e  a n d  n o t  i n  t h e  b e s t  i n t e r e s t  oE t h e  U n i t e d  
S ta tes . "  10 U.S.C.  § 2 7 7 4 ( a ) .  T h a t  s e c t i o n  f u r t h e r  
p r o v i d e s ,  h o w e v e r ,  t h a t  t h e  Comptroller G e n e r a l  may n o t  
w a i v e  a claim i f  there  e x i s t s ,  i n  c o n n e c t i o n  w i t h  t h e  claim, 
a n  i n d i c a t i o n  o f  " f a u l t "  o n  t h e  p a r t  o f  t h e  c o n c e r n e d  
s e r v i c e  member. 10 U.S .C .  S 2774(b)(l), 

We d e f i n e  t h e  term " f a u l t , "  a s  u s e d  i n  1 0  U.S .C .  
S 2774, as i n c l u d i n g  s o m e t h i n g  more t h a n  a p r o v e n  o v e r t  a c t  
o r  o m i s s i o n .  " F a u l t "  i s  c o n s i d e r e d  t o  e x i s t  i f  i n  l i g h t  of 
all t h e  f a c t s  i t  is  d e t e r m i n e d  t h a t  t h e  s e r v i c e  member knew 
o r  s h o u l d  h a v e  known t h a t  a n  error e x i s t e d  a n d  s h o u l d  h a v e  
t a k e n  a c t i o n  t o  h a v e  i t  c o r r e c t e d .  T h u s ,  i f  t h e  member i s  
f u r n i s h e d  w i t h  d o c u m e n t a r y  r e c o r d s  o r  i n f o r m a t i o n  w h i c h ,  i f  
r e v i e w e d ,  would  c a u s e  a r e a s o n a b l y  p r u d e n t  p e r s o n  o f  t h e  
same r a n k  a n d  e x p e r i e n c e  t o  be aware of o r  s u s p e c t  t h e  
e x i s t e n c e  o f  e r ro r ,  b u t  t h e  member f a i l s  t o  r e v i e w  t h e  
d o c u m e n t s  c a r e f u l l y  o r  otherwise f a i l s  t o  take  c o r r e c t i v e  
a c t i o n ,  t h e  member is  n o t  w i t h o u t  f a u l t _  and w a i v e r  w i l l  be 
d e n i e d .  - 2/ 

4 C.F.R. P a r t  91; P r i c e  v .  U n i t e d  S t a t e s ,  621 F.2d 418 
( C t .  C 1 .  1980); V e t e r i n a r y  and  O p t o m e t r y  O f f i c e r s ,  
56 Comp. Gen.  943, 951-953 (1977). L i e u t e n a n t  
C o l o n e l  Joseph D .  McDonald,  USAR ( R e t i r e d ) ,  8-217914, 
J u n e  1 1 ,  1985; r , i e u t e n a n t  Colonel R o g e r  B. F i l e s ,  USAF 
( R e t i r e d ) ;  B - 2 1 6 9 5 1 ,  A p r i l  12, 1985; Commander 
G e o r g e  W, C o n r a d ,  USCG ( R e t i r e d ) ,  B-217241, A p r i l  9, 
1985; L i e u t e n a n t  Commander Rona ld  W.  P h o e b u s ,  U S N ,  
B-197275, March 21, 1 9 8 0 .  
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The fact that the overpayments were made through 
administrative error does not relieve the recipient of the 
responsibility of exercising due care and taking corrective 
action. We have held that if the concerned service member 
is even partially at fault, waiver is completely precluded 
notwithstanding that the overpayments may have initially 
occurred through administrative errors not caused by him, 
and a partial waiver may not be granted on the basis that 
the service member was only partially at fault. Moreover, 
a service member's general conduct, exemplary record of 
service and the fact that collection of the overpayments may 
result in financial hardship, are not factors that may 
properly be considered in determining whether the member is 
without fault and eligible for a waiver under the provisions 
of 10 u.s.C. S 2774.3/ - 

In the present case, Commander Stewart was furnished 
with a written notice plainly informing him that the net 
amount of his retired pay for the month of March 1976 would 
be $1,600.59, and that the net amount of his normal monthly 
retired pay thereafter would be $1,440.61. We find that a 
reasonably prudent person of Commander Stewart's rank and 
experience would have understood from this notice that his 
net retired pay entitlement €or April 1976 was approximately 
S1,440, and would have noticed and reported the substantial 
overpayments. Had Commander Stewart taken this appropriate 
action, the error would doubtless have been corrected 
immediately. Hence, we conclude that he was partially at 
fault in the matter for failing to take corrective action, 
and we are therefore unable to give favorable consideration 
to his waiver application. As indicated, we cannot grant a 
waiver solely on the basis of hardship, nor may we allow a 
partial waiver on the basis that he was o n l y  partially at 
fault. 

Lieutenant Colonel Joseph D. McDonald, USAR (Retired 
8-217914, supra: Chief Petty Officer William F. 
Seacrest, Jr., USN, B-201814, September 18, 1981; 
CaDtain Donald ~ - 

1980; Lieutenant Commander P 
(Retired), B-194738, February 29, 1980. 
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Accordingly, we sustain our Claims Group's denial of 
Commander Stewart's waiver application. 

Mdk/*w 
A c t i n s  Comptrolle General 

- of the United States 
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